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United States Court of Appeals fbr the 

District of Columbia ! 


No. 6649. 

Ethel C la wans, Appellant, 

V< 

j 

vs. 

i 

Jet 0. Sheetz, as Executor under the last Will anld Testa- 

7 i 

ment of Elie Sheetz, Deceased. 


a Supreme Court of the District of Columbid. 

At Law. j 

No. 86533. | 

i 

Ethel Clawans, Plaintiff, 

i 

i 

vs. 

Jet D. Sheetz, as Executor under the Last Will an(l Testa¬ 
ment of Elie Sheetz, Deceased, Defendant. 

j 

i 

L t nited States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court| of the 
District of Columbia, at the City of Washington, in said 
District at the times hereinafter mentioned, the fallowing 
papers were tiled and proceedings, in the above-entitled 
cause, to wit: 
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2 


ETHEL CLAW A NS VS. JET D. SHEETZ. 


Declaration. 

Filed November 8, 1935. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 86533. 

Ethel Clawans, Plaintiff, 


Jet P. Sheetz, as Executor under the Last Will and Testa¬ 
ment of Elie Sheetz, Deceased, Defendant. 

The plaintiff, Ethel Clawans, sues the defendant, Jet I). 
Sheetz as the duly qualified Executor under the last will 
and testament of Elie Sheetz, who departed this life on, 
to wit: November 11, 1932, in the District of Columbia; 
that said Elie Sheetz died seized and possessed in fee sim¬ 
ple of real and personal estate, located in the District of 
(’olinnbia and elsewhere; that said Elie Sheetz left a last 
will and testament, bearing date to wit: March 7, 1929, and 
in which the defendant, Jet D. Sheetz, is named as the Exec¬ 
utor thereof; that said will, after due proceedings had, was 
duly admitted to probate and record, on, to wit: November 
21, 1932, by the Supreme Court of the District of Columbia, 
holding a Probate Court, in Administration Cause Number 
44,192, entitled in Re Estate of Elie Sheetz, deceased, in 
which cause the defendant, Jet D. Sheetz, was duly ap¬ 
pointed as Executor of said will, and that afterwards, on, 
to wit: November 21, 1932, the defendant, Jet D. Sheetz, 
duly qualified as such Executor, to whom Letters Testa¬ 
mentary duly issued, and he is now the Executor thereof; 
and for that, in the lifetime of the aforesaid Elie Sheetz, 
namely, to wit: June 27, 1918, in the City of Washington, 
District of Columbia, the said Elie Sheetz and the 
2 plaintiff, Ethel Clawans, entered into a contract 
wherebv it was mutuallv agreed bv and between them 
that the plaintiff, on her part, should and would, for and 
during the lifetime of the said Elie Sheetz, perform serv¬ 
ices for the said Elie Sheetz in the capacity of his confiden¬ 
tial secretary, business adviser and accountant, and also 
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attend to such business matters and business affaiis of the 
said Elie Sheetz for and during the period of his, said Elie 
Sheetz's, lifetime as he should and would entrusi; to her 
care and attention, and that in consideration of :he per 


formance of the aforesaid services by said plaii 
the said Elie Sheetz, on his part, promised the ] 


tiff, he, 
laintiff, 


that he, said Elie Sheetz, would, at his death, leave his, 
said Elie Sheetz’s, valid Iasi will and testament wherein 
he, said Elie Sheetz, would bequeath and devise unto the 
said Ethel Olawans, the plaintiff herein, the sum! of One 
Hundred and Fifty Thousand Dollars ($150,000.00),jin cash, 
to be payable to her, the said Ethel Olawans, out of the 
Estate of the said Elie Sheets of which he died seized and 


possessed; and the plaintiff says that from the date of the 
aforesaid contract between the plaintiff and the said Elie 
Sheetz, to wit: June 27, 1918, to the date of the death of 
the said Elie Sheetz, which occurred on, to wit: November 
11, 1932, pursuant to the terms and provisions of the afore¬ 
said contract, the plaintiff did, at his special instance and 
request, faithfully perform services as his, said Elie 
Sheetz’s, confidential secretary, business adviser find ac¬ 
countant, and during all of the time last aforesaid the 
plaintiff did attend to innumerable business matters and 
various and sundry business transactions of and |for the 
said Elie Sheetz, at his special instance and request, which 
were by said Elie Sheetz entrusted to her for cdre and 
attention by the plaintiff, and during said time lasj; afore¬ 
said, the plaintiff duly performed all and every serv¬ 
ed ice requested of her by the said Elie Sheetz in refer¬ 
ence to his, said Elie Sheetz’s business affajirs and 
business matters, in strict accordance with and pursuant to 
the aforesaid contract between said Elie Sheetz gnd the 
plaintiff, in Washington, D. C., Martinsburg, Wejst Vir¬ 
ginia, Baltimore, Maryland, New York City, New York, Erie 
Pennsylvania, Harrisburg, Pennsylvania, Somerset^ Penn¬ 
sylvania, Cumberland, Maryland, Richmond, Virginia, 
Wilkesbarre, Pennsylvania, Fredericksburg, Majryland, 
Greensburg, Pennsylvania, Bedford, Pennsylvania, Kansas 
City, Missouri, and in other cities in the United jStates, 
and the plaintiff says that in travelling to and frdm said 
above named cities to attend to business affairs of t|ie said 
Elie Sheetz, at his special instance and request, the plain¬ 
tiff expended out of the plaintiff’s own personal fupds the 
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necessary railroad fares, and for her subsistence whilst 
attending- to and performing said business affairs and trans¬ 
actions of tlie said Elie Sheetz entrusted to the plaintiff 
by the said Elie Sheetz between to wit: June ‘27, 1918 and 
to wit: November 11, 1932, and which said Elie Sheetz re¬ 
quested plaintiff to perform, no part of which moneys laid 
out and advanced by the plaintiff was ever repaid to the 
plaintiff by the said Elie Sheetz, in his lifetime, or repaid 
to the plaintiff by anyone for him, either in his lifetime, or 
after his death, and the plaintiff says that she was never 
paid by tin* said Elie Sheetz, in his lifetime, or by any one 
for him, or bv anv one since his death, for anv aforesaid 
services rendered by the plaintiff to or for tin* said Elie 
Sheetz in his lifetime at his request. 


And the plaintiff says that the said Elie Sheetz died on, 
to wit: November 11, 1932, leaving his last will and testa¬ 
ment, bearing date, to wit: March 7, 1929, which was tiled 
on, to wit: November 15, 1932, in the office of the 
4 Register of Wills of this Court, and the plaintiff 
says that the said Elie Sheetz breached his afore¬ 
said contract with the plaintiff, namely, that the said Elie 
Sheetz thereby failed, neglected and omitted to make a 
bequest or devise to the plaintiff of the sum of One Hun¬ 
dred and Fifty Thousand Dollars ($150,000.00) as he had 
in his lifetime promised the plaintiff he would do, as afore¬ 
said, and the plaintiff says that his last will and testament 
makes no provision of any kind in favor of the plaintiff, or 
any bequest or devise in any amount whatever in favor of 
the plaintiff, and by reason thereof, a cause of action has 
accrued to the plaintiff against the defendant, Jet D. 
Sheetz, as Executor of the last will and testament of the 
said Elie Sheetz, deceased, for the reasonable value of the 
aforesaid services which were rendered by the plaintiff 
to the said Elie Sheetz, at his request, during his lifetime, 
from to wit: June 27, 1918, to the date of the death of the 
said Elie Sheetz, to wit: November 11, 1932, as aforesaid, 
and also for all moneys expended, laid out and advanced 
by the plaintiff for the benefit and advantage of the said 
Elie Sheetz, in the performance of the aforesaid services 
rendered by the plaintiff at the request of the said Elie 
Sheetz, in his lifetime, in attending to the business affairs 
of the said Elie Sheetz, by the plaintiff in the aforesaid 
different cities of the United States, as aforesaid, and also 
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I 

other liionevs laid out for said Elio Slieetz in his {lifetime 
* 

at his request, all of which amounts are set forth ijn plain¬ 
tiff's bill of particulars, which is hereto annexed, 1 ; hereby 
referred to and hereby made part hereof, all of which said 
amounts as set forth in said bill of particulars are {correct, 
fair, just and reasonable, and the plaintiff says that the 
entire amount thereof, as set forth in her said bill; of par¬ 
ticulars, namely, the sum of Forty-four thousand, seven 
hundred and twenty-nine and 22/100 Dollars ($44^729.22) 
which is now wholly owing and unpaid. 

5 Wherefore, the plaintiff claims of and fifom the 

defendant as Executor, as aforesaid, the {sum of 
Forty-four thousand, seven hundred and twentv-n jne and 
22/100 Dollars ($44,720.22) with interest thereof from 
November 11, 1932, according to plaintiff’s said I bill of 
particulars, hereby made part hereof, besides the (Josts of 
this suit. 

LEVI H. DAVID, ! 

ALAN B. DAVID,; 
Attorneys for Plaintiff'. 


Bill of Particulars. 


Between to wit: June 27, 1918, and to wit: November 11, 
1932, to moneys due and payable by the defendant/Jet D. 
Sheetz, as the duly qualified Executor under the lijst will 
and testament of Elie Sheetz, deceased, unto the plaintiff, 
Ethel Clawans, for services by plaintiff as confidential sec¬ 
retary, business adviser, accountant, for said Elie [Sheetz, 
in his lifetime, at his request, and attention by plaihtiff to 
business transactions and business affairs of sai|l Elie 
Sheetz, which said services were rendered by the pjlaintiff 
to the defendant’s testate, Elie Sheetz, during the lifetime 
of the said Elie Sheetz, and at the special instance and re¬ 
quest of the said Elie Sheetz, in his lifetime, and also for 
moneys laid out and expended by the plaintiff at the Special 
instance and request of the said Elie Sheetz, in his lifetime, 
for and in behalf of the said Elie Sheetz, in his lifetime, in 
connection with the rendition of the aforesaid services by 
the said plaintiff, and also for moneys otherwise lhid out 
and expended by the plaintiff at the special instance and 
request of said Elie Sheetz, in his lifetime, beginning on to 


! 

i 
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wit: June 27, 1918, to the date of the death of the said Elie 
Sheetz, which occurred on to wit: November 11, 1932, as 
hereinafter set forth: 


1918 

June 27-Dccember 31 To money paid, R. R. fare from New 

i York City, N. Y. to Washington, D. C. 

and return, 25 round trips. 8407.00 

June 27-December 31 To salary, 25 weeks © $20.00 per week.. 500.00 

1919 

January i-December 31 To money paid, R. R. fare from New 

York City, X. Y. to Washington, D. C. 

and return, 30 round trips. 4SS.40 


Amount Carried Forward 


$1,395.40 


7 Amount Brought Forward.. 

1919 

January 1-Deccml>cr 31 To salary, 52 weeks © $20.00 per week.. 


1920 

January 1-Dcccmber 31 To money paid, R. R. fare from New 
i York City, X. Y. to Washington, D. C. 

and return, 52 round trips. 

January 1-Dcccrnl>cr 31 To salary, 52 weeks © $20.00 per week.. 


1921 

January 1-Decemt>cr 31 To money paid, R. R. fare from New 

York City, X. Y. to Washington, J). C. 

and return, 72 round trips. 

January 1-Deccmber 31 To salary, 52 weeks © $35.00 per week 


1922 

January l-Dcoeml>er 31 


September, Octol>er, 
November 

January 1-Dcccmbcr3l 


To money paid, R. R. fare from New 
York City, X. Y. to Washington, D. C. 

and return, 77 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Baltimore, Maryland 

and return, 16 round trii>s. 

To salary, 52 weeks © $35.00 j>er week.. 


1923 

January 1-Dcccmbcr 31 


January, February, 
Mareh, April 

January 1-December 31 
1924 

January 1-Dcccmbcr 31 


January, February, 
March, April, May 


To money paid, R. R. fare from New 
York City, N. Y. to Washington, D. C., 

and return, 62 round trips. 

To money paid, It. It. fare from Wash¬ 
ington, I). C. to Baltimore, Maryland 

and return, 10 round trips. 

To salary, 52 weeks © $40.00 j>cr week.. 

To money paid, It. R. fare from New 
York City, N. Y. to Washington, D. C. 

77 round trips. 

To money paid, It. R. fare from Wash¬ 
ington, D. C. to Baltimore, Maryland 
and return, 29 round trips. 


$1,395.40 


1.040.00 


S46.56 

1 . 010.00 


1.172 16 
1.820.00 


1.253.56 


46.08 
1.820.000 


1,009.36 


•> 


28.80 

,080.00 


1.253.56 


S3.52 


Amount Carried Forward.. $14.889.00 

8 Amount Brought Forward.. $14,889.00 

1924 

January 1-December 31 To salary, 52 weeks © $40.00 per week.. $2.0S0.00 

January 1-Deccmber 31 To money paid, It. R. fare from Wash¬ 
ington, D. C. to Richmond, Virginia 
and return, 4 round trips. 33.60 
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1925 

January 1-Dcccml>cr 31 


October 


January 1-December 31 


January 1-December 31 


To money paid, R. R. fare from New 
York City, X. Y. to Washington, D. C. 

and return, 77 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Baltimore, Maryland 

and return, 12 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Martinsburg, West 

Virginia, and return, 6 round trips. 

To salary, 52 weeks @ $40.00 per week.. 


1.253.56 


34.56 


31.92 

2.080,00 


1926 

January 1 -December 31 


January, February, 
March, April 

October, November 
September 

January 1-December 31 


To money paid, R. R. fare from New 
York City, N. Y. to Washington, D. C. 

and return, 72 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, £). C. to Baltimore, Maryland 

and return, 20 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Harrisburg, Pennsyl¬ 
vania, and return, 4 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Martinsburg, West 

Virginia, and return, 2 round trips. 

To salary, 52 weeks @ $40.00 per week.. 


1.172.16 


57.60 


35.52 

10.64 

2.080.00 


1927 

January 1-December 31 To money paid, R. R. fare from New 

York City, N. Y. to Washington, D. C. 
and return, 77 round trips. 


1.253.56 


9 


Amount Carried Forward. 
Amount Brought Forward 


,$25,012.12 

I 

j$25.012.12 


January, February, 
March 

January, February, 
March 

January 1-December 31 
1928 

January 1-December 31 


January, February, 
March 

September, October 


January I-Deccml>er 31 
January 1-December 31 


January, February, 
March, April 

1929 

October, November, 
December 

Septeml>er 


January 1, December 31 


To money paid, R. R. fare from Wash- 
ington, D. C. to Baltimore, Maryland 

and return, 10 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Philadelphia, Pennsyl¬ 
vania, and return, 4 round trips. 

To salary, 52 weeks @ $40.00 per week.. 


To money paid, R. R. fare from New 
York City to Washington, D. C. and 

return, 82 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Baltimore, Maryland, 

and return, 20 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Martinsburg, West 

Virginia, and return, 2 round trips. 

To salary, 52 weeks @ $40.00 per week 
To money paid, R. R. fare from New 
York City, N. Y. to Washington, D. C. 

and return, 72 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Baltimore, Maryland 
and return, 20 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Harrisburg, Pennsyl¬ 
vania, and return, 10 round trips. 

To money paid, R. R. fare from Wash¬ 
ington, D. C. to Richmond, Virginia, 

and return, 2 round trips. 

To salary, 52 weeks @ $40.00 per week.. 


i 


28.80 


39 20 
2.080.00 


1 .331 90 


57.60 


10.64 

2.080.00 

I 

i 

I 

I 

1.172.16 


57.60 

8S. 80 

16.80 

2.080.00 
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1930 

January 1-December 31 To money paid, R. R. fare from New 

I York City, A. Y. to Washington, D. C. 

and return, 78 round trips. 1,269.84 


Amount Carried Forward. 535.328.52 

10 Amount Brought Forward. $35.328.52 

1930 

January, February, To money paid, R. R. fare from Wash- 

March* ington, D. C. to Baltimore, Maryland 

and return, 10 round trips. 28 80 

Septcmi>cr, October To monev paid, R. R. fare from Wash- 

I ington, t). C. to Martinsburg, West 

Virginia, and return, 6 round trips. 31.92 

September, Octolxfr, To money paid, R. R. fare from Wash- 
Xovembcr I ington, D. C. to Erie, Pennsylvania, 

and return, 3 round trips. 122,76 

I)eceml>cr j To money paid, R. R. fare from Wash¬ 

ington, D. C. to Richmond, Virginia 

and return, 2 round trips. 16.80 

January 1 -Decernbcr 31 To salary, 52 weeks @ $40.00 {>er week.. 2,0S0.00 

1931 

January-Dcccml)er To money paid, R. R. fare from New 

York City, X. Y. to Washington, D. C. 

and return, 77 round trips. 1 .253.06 

January, February, To money paid, R. R. fare from Wash- 

March i ington, £). C. to Baltimore, Maryland 

and return, 10 round trips. 2S.S0 

October To money paid, R. R. fare from Wash¬ 

ington, D. C. to Erie, Pennsylvania, 

and return, 2 round trips. 81.81 

December , To money paid, for two (2) pairs of 

Hand-made shoes for Elic Sheetz, $25.00 

per pair. 50.00 

September ; To money paid, to Richard Merrick, 

Esq., on acc’t. his fee representing Elic 
Sheetz in case of Giesy Estate vs. Elie 

Sheetz. 50.00 

January 1 -December 31 To salary, 52 weeks © $40.00 per week 2.080 00 

December To money paid, in compromise settle- 

i inent of claim of Mannic Jackson vs. 

Elie Sheetz, for personal injuries sus¬ 
tained by Mannic Jackson by Elie 
Sheetz’s dog biting said Jackson.. 345.00 


Amount Carried Forward. $41,498.10 

11 Amount Brought Forward. $41,498.10 

1932 

January 1-Deccmbpr31 To money jxiid, R. R. fare from New 

York City, N. Y. to Washington, D. C. 

and return, 54 round trips. 879. 12 

January, February, To money paid, R. R. fare from Wash- 

March ington, D. C. to Baltimore, Maryland. 

and return, 10 round trips. 28.80 

June To money paid for 3 drums. 95.00 

June To money paid for six flutes. 12.00 

August To money paid for two (2) Oriental rugs. 130.00 

September To monev paid, R. R. fare from Wash¬ 

ington, D. C. to Martinsburg, West 

i Virginia, and return, 3 round trips. 15.96 

September To monev paid, R. R. fare from Wash- 

I ington, D. C. to Richmond, Virginia, 

and return, 1 round trip. 8.40 
























1932 
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August 


September 


April 


September 


September 


August 

August 

January 1-November 11 


To money paid, R. R. fare from Wash¬ 
ington, D. C. to Erie, Pennsylvania, 

and return, 2 round trips. 

To money paid, to Charles Mayer, of 
Washington, D. C. at Elie Sheetz’s 

request. 

To money paid, to Richard Merrick, 
Esq., attorney’s fee for services to Elie 
Sheetz, in connection with Giesy Estate 

Claim vs. Elie Sheetz. 

To money paid, for photostat copies of 
certain documents of Elie Sheetz for 
Internal Revenue Bureau, in connection 
with Income Tax Rot urns of Elie Sheetz. 
To money paid, to Edna Perry, em¬ 
ployee of Elie Sheetz, being part of pay 
roll of employees of Elie Sheetz, at his 
store, 507-12th Street, N. W., Wash¬ 
ington, D. C. 

To money paid for Parcel Post stamps 
for shipment of candies of Elie Sheetz to 

his customers. 

To money paid for 2 typewriters de¬ 
livered to Elie Sheetz. 

To one set of dishes (100 pieces). 

To salary, 39 weeks (§* $40.00 j>cr wk... 


With interest from Nov. 11, 1932 


81.84 

50.00 

50.00 

12.00 

105.00 


8.00 

! 70.00 

125.00 
1,500.00 


$44.729.22 


12 Motion to Strike Declaration. 

Filed December 3, 1935. 


Comes now the defendant in the above entitled cjuise, by 
his attorneys, and moves the Court to strike the Declaration 
filed herein and for grounds thereof savs as follows: 

j 

1. That the alleged claim on which the suit filed in this 
case is based, was not exhibited to this defendant! legally 
authenticated, nor was it proved in the manner prescribed 
by the Code of Laws for the District of Columbia. 

2. That the suit in this case could not be filed dntil the* 
claim was exhibited to the defendant or proved, and duly 
rejected by him, in accordance with said Code provisions. 

3. For other reasons apparent on the record an^l which 
will be argued at the hearing hereof. 


JOHN LEWIS SMITH, j 
ALFRED L. BENNETT, 

Attorneys for Defendant. 
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Memorandum Opinion. 

Filed December 18,1935. 

• * 

It. was conceded by plaintiff’s Counsel at the hearing that 
the plaintiff had not “exhibited to the defendant her claim 
legally authenticated—” and it was agreed that the motion 
to strike might be treated as a demurrer— 

I think that this case is controlled by §§ 192 and 193 of 
Title 29 of the Code, and the motion to strike will be 
sustained. 

BAILEY, J. 

13 Supreme Court of the District of Columbia. 

Wednesday, December 18, 1935. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

* ••###«* 


Upon the coming on for hearing of the motion filed 
herein, to strike the declaration, said motion is treated as a 
demurrer, and as such, it is ordered that said demurrer be, 
and the same is hereby sustained. 

i Friday, December 20, 1935. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 


Comes now the plaintiff bv her attorneys of record and 
elects to stand upon her declaration bled herein, and it ap¬ 
pearing to 1 lie Court that a motion to strike the declara¬ 
tion, said motion being treated as a demurrer, was sus¬ 
tained upon the 18th day of December, 1935, judgment is 
ordered in accordance therewith. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense 
to be taxed bv the clerk and have execution thereof. 
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From the foregoing judgment the plaintiff by her attor¬ 
neys of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed at One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dolars ($50.00) cash with the clerk in lieu 
thereof. 

14 Memorandum. 

December 27, 1935.—Undertaking on appeal approved 
and filed. 

! 

Assignment of Errors. 

| 

Filed December 28, 1935. | 


The trial court erred in the following particulars: 

j 

1. In sustaining defendant’s motion to strike plaintiff’s 
declaration, said motion being treated bv agreement of 
counsel as a demurrer. 

2. In sustaining defendant’s said demurrer to plaintiff’s 
declaration. 

3. In holding that the instant suit is controlled bv sec¬ 
tions 192 and 193, Title 29, of the Code, D. C. 

4. In holding that the plaintiff’s suit could not [be main¬ 
tained because the plaintiff did not, prior to filing her suit, 
exhibit to tlie defendant a legally authenticated claim upon 
which her suit is based, or exhibit to defendant la proved 
claim, in the manner prescribed bv sections 192 and 193, 
Title 29, Code, D. C. 

5. In holding that the instant suit could not be filed 
against the defendant because plaintiff did not, prior to 
the filing of this suit, exhibit a proven claim, upon which 
her suit is based, to the defendant, and obtain from defend¬ 
ant a rejection of her claim before suit. 

6. In not holding that sections 192 and 193, Ti(le 29, of 
the Code, D. C. are inapplicable to the instant sui^. 

7. In not holding that sections 203, 206 and 208, Title 29, 

of the Code, D. C. arc inapplicable to the instant suit. 
15 8. In not holding that sections 192 and }93, Title 

29, Code, D. C., only operates if a duly authenticated 
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claim against ail administrator or executor of an estate lias 
been duly exhibited to such administrator or executor and 
rejected. 

9. In not holding that plaintiff’s cause of action accrued 
either at the date of the death of plaintiff’s testate (No¬ 
vember 11, 1932) or the date of the filing of his will in the 
Register's Office (November 15, 1932) or the date of the 
order of the Probate Court admitting the same to probate 
and record (November 21, 1932), and in refusing to decide 
that the instant suit was properly hied within three (3) 
years from the accrual of the cause of action. 

10. In not holding that inasmuch as plaintiff, prior to 
filing the instant case, never exhibited to defendant a duly 
authenticated or proven claim, which was duly rejected by 
defendant, the statute of limitations of three (3) years 
from the date of the accrual of the plaintiff’s cause of ac¬ 
tion, as provided by Title 24, Chap. 12, sec. 341, Code, D. C. 
1929 (31 Stat. 1389, 1901; sec. 1265 Code, D. C. 1924), ap¬ 
plies to this suit. 

11. In not holding that plaintiff's declaration states a 
good cause of action. 

12. In entering judgment for defendant, with costs 
against plaintiff. 

LEVI H. DAVID, 

ALAN B. DAVID, 

i Attorneys for Plaintiff-Appellant . 

Service of foregoing Assignment of Errors, a copy 
thereof being delivered to the undersigned this 27th day 
of December, 1935. 

ALFRED L. BENNETT, 

Of ('ounsel for Defend ant-Appellee. 

16 Designation of Record on Appeal. 


Filed December 28, 1935. 


The Clerk of the Court will please prepare and include 
the papers hereinafter designated, in the transcript of 
record, for the United States Court of Appeals of the 
District of Columbia, on the appeal of the plaintiff: 
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1. Plaintiff’s declaration and bill of particulars, filed 

November 8, 1935. I 

2. Defendant’s Motion to strike plaintiff’s declaration, 
filed December 3, 1935. 

3. Opinion of Justice Bailey, filed December 18|, 1935. 

4. Order entered December 18, 1935, sustaining defend¬ 
ant’s motion to strike plaintiff’s declaration, which said 
motion was treated as a demurrer, and sustaining same. 

5. Judgment for defendant entered December j 20, 1935, 
reciting plaintiff elects to stand upon her declaration. 

6. Appeal by plaintiff on December 20, 1935, | to U. S. 

Court of Appeals of the D. C.; amount of undertaking for 
costs fixed by order of Court in the sum of $100.00, or 
deposit of $50.00 in lieu thereof. ! 

7. Memo: Undertaking of plaintiff, with surety, for 
$100.00, approved by Court, filed Dec. 27, 1935. j 

8. Assignment of Errors, services acknowledged by de¬ 
fendant’s counsel, filed December 28, 1935. 


9. This designation. 


LEVI H. DAVID, 
ALAN B. DAVp, 
Attorneys for Plaintiff-Appellant. 
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Service of foregoing designation is herebyj acknowl¬ 
edged, a copy thereof being delivered tjo under¬ 
signed this 27th day of December, 1935. ! 

ALFRED L. BENNETT, 

Of Counsel for Defendant-Appellee. 

18 Supreme Court of the District of Columbiia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme! Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 17, both inclusive, to be a itrue and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of ^his tran¬ 
script, in cause No. 86533 at Law, wherein Ethel Glawans is 
Plaintiff and Jet D. Sheetz, as Executor of the! last will 
and testament of Elie Sheetz, deceased, is Defendant, as 
the same remains upon the files and of record in saiid Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th dav of January, 1936. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk 

ByCHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6649. Ethel Clawans, appellant, vs. Jet D. Slieetz, as 
Executor under the last Will and Testament of Elie Sheetz, 
deceased. United States Court of Appeals for the District 
of Columbia. i Filed Feb. 20, 1936. Henrv W. Hodges, 
Clerk. 
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Mntteb States Court of Appeals 

FOR TIIE DISTRICT OF COLUMBIA. 

I 

April Term, 1936. 


Xo. 6649. 


Ethel Clawaxs, Appellant , 


Jet I). Sheetz, as Executor under the last will and 

i 

testament of Elie Sheetz, deceased, Appalled. 


BRIEF FOR APPELLEE. 

I 

I 

I 

The statement of the case set forth in the bribf of 
the appellant, being a summary of the pleadings! filed 
herein, as shown by the transcript of record, is h cor¬ 
rect statement of the proceedings had below. 

QUESTION PRESENTED. j 

The sole question before the Court is whether or 
not the appellant in this case may disregard the provi¬ 
sions of the Code of Laws of the District of Columbia, 

j 7 

requiring her to exhibit and prove her claim ip the 
manner therein prescribed, and yet maintain her ac¬ 
tion against the appellee executor. 


o 


The errors assigned by the plaintiff attempt to read 

into this proceeding the further question of whether 

or not the general statute of limitations of three years 

* 

from the accrual of her alleged cause of action, or the 
special statute of limitations of nine months prescribed 
in Sec. 208, Title 29, (ode D. ('., 1920, controls this 
suit. This question is not here involved. 

The plaintiff below conceded that she did not exhibit 
to the defendant executor her claim against the de¬ 
cedent's estate legally authenticated, nor that the same 
was passed by the Probate Court or proved in accor¬ 
dance with the (’ode provisions. Further, it is not 
even alleged in the plaintiff's declaration that she in 
any manner whatsoever presented her claim to the 
defendant executor or made anv demand of anv kind 
on him, prior to the institution of this action. (R. 3, 
4 and 5.) It is thus admitted by the appellant that the 
procedure .prescribed by Sections 192 and 193, Title 
29, ('ode I). ('., 1929, was disregarded and ignored by 
her, and that this suit was the first affirmative action 
taken to bring the claim to the attention of the executor 
or lo establish the same against the decedent's estate. 

It is the: contention of the appellee that this suit 
could not be filed, until the claim was exhibited to the 
defendant Or proved, and duly rejected by him, all in 
accordance with said ('ode provisions. 


CODE PROVISIONS CONTROLLING. 

The attention of the Court is respectfully directed 
to the very specific and plain wording of satd Sections 
192 and 193, Title 29 of the ('ode, reading as follows: 




o 

o 


“192.—Xo executor or administrator slujdl lx' 
hound to discharge any claim against his decadent 
unless the same shall he exhibited to him. Kigaliv 
authenticated, or unless such claim shall liave| been 
passed by the probate court and entered by the 
register of wills upon his docket.” 

“193.—Xo executor or administrator shal dis¬ 
charge any claim against his decedent (otlie -wise 
than at bis own risk) unless the same be first 
passed by the probate court, or unless the said 
claim shall be proved according to the following 
rules 


These ('ode provisions were originally enacted as 
the law of the District of Columbia on March 3, jl001, 
as 31 Stat. 1247, c. S54, sec. 357, and 31 Stat. 1243, c. 
S54, sec. 330, respectively. 


There should be no doubt or controversy as td> the 

•* 

interpretation to be placed upon the clear wording of 
these provisions. The procedure prescribed therein 
in establishing claims against decedents 7 estates) has 
long been strictly adhered to in the District of Colum¬ 
bia. 


A thorough search of the decisions of our Courts, 
as well as of the Courts of the State of Marylandj has 
failed to reveal any case in which this exact question 
was presented. Xor do our Courts by implication or 
inference undertake to construe these Code sections in 
anv other manner than as stated therein. It is |sub- 
mitted that the plain and unequivocal wording of} the 
statute cannot and does not admit of dispute as to ydiat 
our Code requires before an executor or administrator 
is “bound to discharge 77 a claim against the decedent. 
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The lower Court, where this question would be most 
frequently raised, has consistently followed the re¬ 
quirement of the statute. In the case of Joint Wedder- 
buru v. Arthur /,. Kraus, executor of the estate of 
Viet or Kraus, dCreased, in the Supreme (’ourt of the 
District of Columbia (now the District Court of the 
United States for the District of Columbia) At Law 
Xo. 79308, the declaration alleged that the executor 
failed and refused to pay the claim, but did not allege 
that the claim, when presented, was in such form that 
the executor could have paid the same without viola¬ 
tion of the (’ode. Mr. Justice Bailev of said (’ourt, on 
June 3, 1931, in his memorandum opinion, stated as 
follows: 


“Under Section 37>7 of the Code an executor is 
not bound to discharge a claim unless presented 
to him, duly authenticated or unless passed by the 
probate court, etc. If he is not bound to pay the 
claim, a court can not force him to do so." (Note: 
Section 3f>7, is the same as Section 192, Title 29, 
Chap. 8, Code D. C., 1929) 


It is submitted that this prior decision of Mr. Jus¬ 
tice Bailey, followed by his memorandum opinion in 
this case (K. 10), is the onlv logical conclusion that 
can be arrived at from a reading of these Code pro¬ 
visions. 


It is obvious that the requirement of strict com¬ 
pliance with these provisions will not only secure the 
estates of deceased persons from unjust and unfounded 
claims by requiring authenticated vouchers and proofs, 
and protect the executor or administrator from liabil¬ 
ity where he pays a claim which has been approved 
and passed by the Probate Court, but it further pro- 
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# 

vales for the orderly and expeditious administration 
of estates, rather than subjecting the executor jor ad¬ 
ministrator to harassment by suits filed by claijnants, 
whenever they choose to disregard and ignore the pro¬ 
visions of the Code and proceed without justification, 
before a rejection of a claim, to the filing of a suit in 
a branch of the court other than the Probate Court. 
It is respect full v submitted that this would not onlv 
cause undue delay in the closing of estates, but jhat it 
would also lead to a chaotic condition in the adminis¬ 
tration of estates in the Probate Court. ! 


PROVISION OF TESTAMENTARY LAW; OF 
MARYLAND UNLIKE OUR CODE PROVISION. 

i 

I 

The appellant in her brief placed considerably em¬ 
phasis upon certain decisions of the Court of Appeals 
of the* State of Maryland, and takes the position that 
this Court should follow the reasoning of these cases, 
i.u view of the fact that the Testamentarv Act of Mary- 
land of 171)8, Ch. 101, sub-ch. 3, sec. 1, et srq., was con¬ 
tinued in force in the District of Columbia and Hubse- 
(juently followed in the adoption of our Code of {Laws 
on March 3, 1901. I 


However, the Court’s attention is respectfully di¬ 
rected to the fact that the specific section of our Code 
here in question is dissimilar in several respects to 

that of Section 116 of the said testamentarv laiw of 

■ — t ■ 

Maryland, which provides as follows: 

“Xo administrator shall be bound to take notice 
of any claim against his decedent unless the same 
shall be exhibited to such administrator legally 
authenticated: or unless such claim shall have 
been passed by the Orphan’s Court and entered 
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by the register upon his docket, or unless a suit 
shall he pending apainsf sueh adtninisf rat or fur 
sueh claim." (Italics supplied, showing- differ¬ 
ences ) 

It will thus be seen that under the Maryland law an 
administrator is merely bound “to take notice" of a 
claim legally authenticated and passed by the Orphan’s 
Court, and that even this is not required, it* a suit is 
ponding against the administrator for such claim. 

Our provision is far more reaching and specifically 
states that the administrator is not "hound to dis¬ 
charge" the claim unless it is exhibited to him legally 
authenticated or passed by tin* Probate Court and en¬ 
tered by the register upon his docket. Further, there 
is 7io provision in our law, excepting from this re¬ 
quirement, a claim upon which a suit is ponding against 
the administrator. 


There are many jurisdictions in the United States 
which have specific statutes requiring claims against a 
decedent's estate to be exhibited to the administrator 
and legally authenticated, as a condition precedent to 
the maintainance of a suit based thereon. It is con¬ 
tended. that in effect, our Code provisions made the 
same requirement. 

It can not be urged by the appellant that the claim¬ 
ant who fulfills and complies with the procedure set 
forth in our (’ode loses anv of his rights bv the same, 
or that the three year general statute of limitations 
from the accrual of the action is thus abridged. This 
Court has held in Herr// d : Whiffanttre v. Dante . 4-‘> 
App. l>. C. 110, 116, that proof and presentation of a 



claim in the Probate Court would operate to suspend 
the running of the general statute of limitation^. In 
view of this decision, which in effect, substantiates the 
position here taken and which preserves to a claimant 
his rights under the three year statute, the diligent 
claimant is protected when he proceeds in strict accor¬ 
dance with the Code provision. 


CASES CITED BY THE APPELLANT. 

A reading of the cases cited by the appellant ijn her 
brief will clearly disclose that none of them aije de¬ 
cisive of the question here involved nor do they under¬ 
take to expressly construe said sections 192 ancj 193, 
supra, which the appellee contends is controlling 
herein. ! 


The authorities cited in appellant’s Argument, in 
support of points I and II will not be herein discussed 
for the reason that no issue is raised by the appellee 
in regard to these matters, at this time. 


In discussing point III, the appellee has gone far 

afield in attempting to apply by implication cejrtain 

decisions of this Court and of the Maryland Courts. 

* 

It is submitted that all of these decisions morel's!' un- 

• | 

dertake to construe provisions of the law permitting 
administrators to reject claims when exhibited i and 
impose the restriction on the creditor to sue thejreon 
within nine months from the date of said rejection. 
These cases all hold, in effect, that being an abbrevia* 
tion of the general statute of limitations, the provision 
requiring suit to be filed within the said nine month 
period, should receive the strictest construction. This 
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undoubtedly is and should be the law, but it can not 
be contended that these decisions are expressly deci¬ 
sive ol* the instant question. 

Pattni v. Glnrvr. 1 A])}), (’as. 1). (’. 4(5(5 (1803) is a 
case decided prior to the enactment of our (’ode of 
Laws and the decision is based upon the construction 
of the statute constituting tin* special limitation barrimr 
a suit if not brought within nine months after the 
claim shall have been exhibited and rejected. In addi¬ 
tion, the Court held that this statute had no applica¬ 
tion by reason of the fact that the suit was one between 
executrices of an estate and tin* claim was not one 
which could be exhibited. 


Itobf'fion v. Nihs, 18 D. C. "Rep. IDO (1S8S), and tin* 
ease of Coburn v. Harris, 7)3 Md. Rep. 3(57. were like¬ 
wise decided prior to the enactment of our (’ode; and 
there asrain. the entire question was one of the con¬ 
struction, of tlie said nine month period of limitations. 
The Court held that tin* said statute was one which 
upon principle should be strictly construed, beinsy al¬ 
most penal in its effect. 


However in each of these* cases the Court, in analyz¬ 
ing the provisions of the* law with reference to the 
presentation of claims, uses the following lancfua.are; 


“Yet, unless so authenticated it is not in a form 
entitled to be paid: and therefore when section 
108 provides for the consequences which shall fol¬ 
low the rejection of a claim when exhibited ajrainst 
an administrator, it imports that the claim shall 
be exhibited in such form as that the administra¬ 
tor may be protected in payintr it." 


The attempt of the appellant to establish a rule of 
start' decisis . by reason of the decision in Robesipn v. 
Xtit's, supra, is not well taken, by reason of the j fact 
that the ease was decided entirely on the Maryland 
law, prior to the enactment of the Code of Law 


s 


of 

the District of Columbia, and not upon the specific is¬ 
sue at bar. I 


in the case of Drury v. Gorrcll , 44 App. Cas. I]). C. 
olS, the excerpt quoted in appellant's brief is not jpart 
of the* Court's opinion, but is merely a restatement of 
the defendant's position. It had no bearing on| the 
Court's decision, as the two questions decided by] the 
Court were, first, one of estoppel by reason of certain 
statements made, and, secondly, that in view bf a 
contest over the will there should be deducted thb in¬ 
terval of not to exceed two years. The question of 
the failure to file a claim was not material to the issue. 

i 

i 

Likewise the case of Miuiyyin v. Hutchins, 4.‘> App. 
D. C. 117, is not applicable here, as the issue ther^ in¬ 
volved was one concerning the jurisdiction of the pro¬ 
bate Court. | 

To repeat, the Maryland cases cited can not be per¬ 
suasive in the determination of the question at bar bv 
reason of the fact that they are all based upon a con¬ 
struction of the aforesaid special statute of liniita- 
tions of nine months, or relate to the section of!the 

i 

Marvland law, which it has been shown is not similar 
to our ('ode provision. 
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CONCLUSION. 


It is ai^iin respectfully submitted that these par¬ 
ticular sections of our Code in relation to the issue 
here raised have never been specifically construed by 
this Court. It is our contention that the wording 
therein is so plain that the same cannot be susceptible 
of anv other meaning or construction. It is also our 
contention that these provisions cannot be disregarded 
and ignored by a claimant in attempting 1 to enforce his 
claim against a decedent's estate: but on the contrary, 
his remedy is so clearly defined that lie must proceed 
in accordance with its requirements. 


For these reasons, it is respectfully submitted that 
the judgment of the Court below should be nflirmcd 
with costs against the appellant. 

i John Lewis Smith, 

Alfred L. Bennett, 
Attorneys for Appellee. 




